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section or in response to a motion
under paragraph (c)(2) of this section.

(4) For purposes of this section, ‘‘de-
ciding official” includes an attorney
decision maker or Indian probate judge
as defined in §4.201, an administrative
law judge, an administrative judge, or
a member of any Board.

[36 FR 7186, Apr. 15, 1971, as amended at 50
FR 43705, Oct. 29, 1985; 53 FR 49660, Dec. 9,
1988; 70 FR 11812, Mar. 9, 2005]

§4.28 Interlocutory appeals.

There shall be no interlocutory ap-
peal from a ruling of an administrative
law judge unless permission is first ob-
tained from an Appeals Board and an
administrative law judge has certified
the interlocutory ruling or abused his
discretion in refusing a request to so
certify. Permission will not be granted
except upon a showing that the ruling
complained of involves a controlling
question of law and that an immediate
appeal therefrom may materially ad-
vance the final decision. An interlocu-
tory appeal shall not operate to sus-
pend the hearing unless otherwise or-
dered by the Board.

§4.29 Remands from courts.

Whenever any matter is remanded
from any court for further proceedings,
and to the extent the court’s directive
and time limitations will permit, the
parties shall be allowed an opportunity
to submit to the appropriate Appeals
Board, a report recommending proce-
dures to be followed in order to comply
with the court’s order. The Board will
review the reports and enter special or-
ders governing the handling of matters
remanded to it for further proceedings
by any court.

§4.30 Information required by forms.

Whenever a regulation of the Office
of Hearing and Appeals requires a form
approved or prescribed by the Director,
the Director may in that form require
the submission of any information
which he considers to be necessary for
the effective administration of that
regulation.

§4.31 Request for limiting disclosure
of confidential information.

(a) If any person submitting a docu-
ment in a proceeding under this part
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§4.31

claims that some or all of the informa-
tion contained in that document is ex-
empt from the mandatory public dis-
closure requirements of the Freedom of
Information Act (b U.S.C. 552), is infor-
mation referred to in section 1905 of
title 18 of the United States Code (dis-
closure of confidential information), or
is otherwise exempt by law from public
disclosure, the person:

(1) Must indicate in the document
that it is exempt, or contains informa-
tion which is exempt, from disclosure;

(2) Must request the presiding officer
or appeals board not to disclose such
information except to the parties to
the proceeding under the conditions
provided in paragraphs (b) and (c) of
this section, and must serve the re-
quest upon the parties to the pro-
ceeding. The request shall include the
following items:

(i) A copy of the document from
which has been deleted the information
for which the person requests non-
disclosure; if it is not practicable to
submit such copy of the document be-
cause deletion of the information
would render the document unintelli-
gible, a description of the document
may be substituted;

(ii) A statement specifying why the
information is confidential, if the in-
formation for which nondisclosure is
requested is claimed to come within
the exception in 5 U.S.C. 552(b)(4) for
trade secrets and commercial or finan-
cial information:

(iii) A statement specifying the jus-
tification for nondisclosure, if the in-
formation for which nondisclosure is
requested is not within the exception
in 5 U.S.C. 552(b)(4).

(b) If information is submitted in ac-
cordance with paragraph (a) of this sec-
tion, the information will not be dis-
closed except as provided in the Free-
dom of Information Act, in accordance
with part 2 of this title, or upon re-
quest from a party to the proceeding
under the restrictions stated in para-
graph (c¢) of this section.

(c) At any time, a party may request
the presiding officer or appeals board
to direct a person submitting informa-
tion under paragraph (a) of this section
to provide that information to the
party. The presiding officer or board
will so direct, unless paragraph (d) of



§4.200

this section is applicable, if the party
requesting the information agrees
under oath in writing:

(1) Not to use or disclose the informa-
tion except in the context of the pro-
ceeding conducted pursuant to this
part; and

(2) To return all copies of the infor-
mation at the conclusion of the pro-
ceeding to the person submitting the
information under paragraph (a) of this
section.

(d) If any person submitting a docu-
ment in a proceeding under this Part
other than a hearing conducted pursu-
ant to 5 U.S.C. 554 claims that a disclo-
sure of information in that document
to another party to the proceeding is
prohibited by law, notwithstanding the
protection provided under paragraph
(c) of this section, such person:

(1) Must indicate in the original doc-
ument that it contains information of
which disclosure is prohibited;

(2) Must request that the presiding
officer or appeals board review such
evidence as a basis for its decision
without disclosing it to the other party
or parties, and serve the request upon
the parties to the proceeding. The re-
quest shall include a copy of the docu-
ment or description as required by
paragraph (a)(2)(i) of this section and
state why disclosure is prohibited, cit-
ing pertinent statutory or regulatory
authority. If the prohibition on disclo-
sure is intended to protect the interest
of a person who is not a party to the
proceeding, the party making the re-
quest must demonstrate that such per-
son refused to consent to the disclosure
of the evidence to other parties to the
proceeding.

(3) If the presiding officer or an ap-
peals board denies the request, the per-
son who made the request shall be
given an opportunity to withdraw the
evidence before it is considered by the
presiding official or board unless a
Freedom of Information Act request,
administrative appeal from the denial
of a request, or lawsuit seeking release
of the information is pending.

(e) If the person submitting a docu-
ment does not submit the copy of the
document or description required by
paragraph (a)(2)(i) or (d)(2) of this sec-
tion, the presiding officer or appeals
board may assume that there is no ob-
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jection to public disclosure of the docu-
ment in its entirety.

(f) Where a decision by a presiding of-
ficer or appeals board is based in whole
or in part on evidence not included in
the public record or disclosed to all
parties, the decision shall so state,
specifying the nature of the evidence
and the provision of law under which
disclosure was denied, and the evidence
so considered shall be retained under
seal as part of the official record.

[63 FR 49661, Dec. 9, 1988]
Subpart C [Reserved]

Subpart D—Rules Applicable in In-
dian Affairs Hearings and Ap-
peals

AUTHORITY: 5 U.S.C. 301; 25 U.S.C. 2, 9, 372—
74, 410; Pub. L. 99-264, 100 Stat. 61, as amend-
ed.

CROSS REFERENCE: For regulations per-
taining to the processing of Indian probate
matters within the Bureau of Indian Affairs,
see 26 CFR part 15. For regulations per-
taining to the probate of Indian trust estates
within the Probate Hearings Division, Office
of Hearings and Appeals, see 43 CFR part 30.
For regulations pertaining to the authority,
jurisdiction, and membership of the Board of
Indian Appeals, Office of Hearings and Ap-
peals, see subpart A of this part. For regula-
tions generally applicable to proceedings be-
fore the Hearings Divisions and Appeal
Boards of the Office of Hearings and Appeals,
see subpart B of this part.

SCOPE OF SUBPART; DEFINITIONS

SOURCE: 66 FR 67656, Dec. 31, 2001, unless
otherwise noted.

§4.200 How to use this subpart.

(a) The following table is a guide to
the relevant contents of this subpart
by subject matter.

For provisions relating to . . . Consult . . .

(1) Appeals to the Board of Indian Ap-
peals generally.

(2) Appeals to the Board of Indian Ap-
peals from decisions of the Probate
Hearings Division in Indian probate
matters.

(3) Appeals to the Board of Indian Ap-
peals from actions or decisions of
BIA.

§§4.310 through
4.318.

§§4.201 and 4.320
through 4.326.

§§4.201 and 4.330
through 4.340.
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